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SOUNDS ridiculous doesn’t it? 
Paying for payment. But that’s 
the reality for many contractors 
and sub-contractors in the UK’s 
tough and often razor-thin margin 
construction industry. For those 
in the industry, you already 
know what I’m talking about. For 
those who are not, you may still 
recognise this phenomenon.

A standard feature of contracts 
in the construction industry is the 
making of regular payments to the 
contractor (and thereafter sub-
contractors) during the life of the 
project. This maintains cash-flow 
and therefore allows contractors to 
continue to trade without the need for 
the disproportionately large working 
capital that would be required to fund 
construction all the way to completion.

The ‘pay for payment’ problem 
arises all too frequently where, for 
whatever reason, the employer (or 
main contractor) decides it’s not going 
to pay for a month or two or more. 
A dispute arises and the contractor/
sub-contractor finds itself paying claim 
specialists or solicitors to raise court or 
adjudication proceedings – a cost they 
won’t likely get back. They have to pay 
for their payment.

There have been recent attempts to 

remedy the issue by seeking to reduce 
the cost of resolving these disputes. 
Late last year, a six month trial by 
the Technology and Construction 
Solicitors’ Association (TeCSA) was 
made permanent. The trial initiative 
was aimed at so-called low value 
disputes (up to £100,000) and involved 
adjudicators’ fees being capped 
depending on the value in dispute.

Another recent initiative was a 
consultation by the Construction 
Industry Council (CIC) with a view 
to developing a Low Value Disputes 
Model Adjudication Procedure (LDV 
MAP). The CIC put together a working 
group of key industry bodies including 
the Adjudication Society, CIC, CEDR, 
ICE and the RICS.

The problem is that neither of these 
efforts really gets to the root of the 
problem – namely the cost of hiring 
advisors/representatives to act for the 
parties. Is there a solution to that?

Until such time as Google or IBM have 
mastered artificial intelligence to a 
sufficient level to provide expert level 
advice at minimal cost there is no way 
around the fact that parties will need 
to hire well-qualified and experienced 
professionals to advise and represent 
them. That, like any other service, 
comes at a cost.

As a disputes advisor to a number of 
construction businesses I see the key 
to mitigating that cost issue is making 
sure you have the type of advisor 
appropriate to the dispute in question. 
The industry is awash with (non-lawyer) 
claims consultants, many of whom are 
extremely experienced and technically 
excellent. They tend to be cheaper than 
solicitors and may therefore be the 
perfect choice. 

Alternatively, the dispute may have 
a particularly ‘legal’ aspect to it or 
could likely require the raising of court 
proceedings. In that case it may prove 
appropriate to go straight to a solicitor. 
The key is knowing who to go to for 
which dispute. That in turn involves 
having an appropriate network of 
trusted advisors who will say right at 
the outset whether the claim is one 
they should be dealing with or whether 
it should be dealt with by someone else. 
Cost vs reward must always be at the 
forefront.

The TeCSA and CIC initiatives should 
be welcomed but have they solved the 
pay for payment problem? Not yet. 
Unfortunately. For the time-being the 
contractor’s trusted advisors remain the 
best hope for keeping a lid on the ‘pay 
for payment’ problem.

The high cost 
of paying 
for your 
payments. 
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