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The starting point for the applicability of the Regulations is the definition of ‘commercial 
agent’. A ‘commercial agent’ is defined as ‘a self-employed intermediary who has continuing 
authority to negotiate the sale or purchase of goods on behalf of another person (the 
“principal”), or to negotiate and conclude the sale or purchase of goods on behalf of and in 
the name of that principal…’. An agent who is instructed to carry out a “one-off” sale or 
purchase will not trigger the application of the Regulations and the authority must be 
continuing. The role of the agent does not necessarily involve driving a hard bargain but 
relates to developing the goodwill and reputation of the principal’s business. 
 
Definition of ‘Goods’ 
 
It should be borne in mind that the Regulations only apply to agents who sell or purchase 
‘goods’. The Regulations do not apply to services however the distinction is not always clear-
cut. The position regarding software has been the subject of recent discussion in the High 
Court in England. In the case of The Software Incubator Ltd v Computer Associates Ltd the 
agent negotiated the supply of software which coordinated and automatically deployed 
upgrades for other software applications. The prior case of Accentuate Ltd v Asigra Inc  
found  that software alone would not be classified as ‘goods’ unless it was sold alongside 
hardware. However, The Software Incubator case determined that, although the software 
was intangible, it operated in an tangible environment. It was found that the software could 
be loaded onto a hard disk or permanent storage space for use on laptops, tablets, mobile 
phones etc. In those circumstances it was considered a “commodified” good capable of 
commercial exploitation. The court has accordingly widened the ambit of ‘goods’ in line with 
developing technology. It also appears that mobile phone “apps”- which although 
intangible- could be classified as ‘goods’. 
 
 

 

Considerations for Employers engaging ‘Commercial Agents’ 
 

Whilst it is common practice for companies to enlist the help of a third party to market 
and sell their goods- either through a written or verbal contract- businesses should be 
aware of their potential duties and obligations under the Commercial Agents (Council 
Directive) Regulations 1993 (the “Regulations”). The Regulations seek to protect the 
position of those classified as ‘commercial agents’ with various mandatory provisions 
which will override any contractual provisions to the contrary. As a result there are 
many consideration to be aware of should be aware of when entering into such an 
arrangement.  
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Remuneration 
 
Where the Regulations apply, the commercial agent is afforded a level of protection through 
provision of remuneration/commission as well as requirements on termination of the 
agreement. Failing to provide for remuneration in the contract will lead to the default 
position in the Regulations applying. As such, the agent will be entitled to remuneration 
equal to customary practice or, alternatively, ‘reasonable’ remuneration. Where the 
contract stipulates for the agent to be provided with commission the Regulations provide 
for specific rules in relation to this. 
  
Duration of Agreement 
 
Businesses should also be aware that where a contract of agency exceeds its duration (as 
stated in the contract) and the agent and principal continue to perform their duties, the 
contract will be treated as continuing on an indefinite basis. As a result of this, there are 
specified notice periods set out in the Regulations which apply on termination of an 
indefinite contract. The parties cannot agree to a shorter notice period than is stated in the 
Regulations (which may be longer than that indicated in the original written agreement). 
 
Termination of Agency 
 
On termination of the agency relationship there are various important considerations to 
take into account. The Regulations provide for the agent to be provided with compensation 
for any damage suffered as a result of the termination. Alternatively the contract may 
provide for an “indemnity” to the agent although the agent may still seek damages. The 
concept of indemnification is somewhat odd in this context. The agent is entitled to 
indemnification from the principal for loss of commission suffered where the agent has 
brought the principal ‘new customers’ or has ‘significantly increased the volume of business 
with existing customers and the principal continues to derive substantial benefits from the 
business with such customers’.  
 
The definition of ‘new customers’ has recently come under scrutiny by the European Court 
of Justice (“ECJ”) in relation to the Commercial Agents Directive 86/653/EC implementing 
the national regulations. The case of Marchon discussed whether the meaning of ‘new 
customers’ was limited to customers who have never had a business relationship with the 
principal prior to the agency contract or whether it extended to existing customers with a 
prior relationship with the principal in relation to another type of good. The ECJ’s decision 
weighed very much in favour of commercial agents and extended the definition to include: 
 

‘persons who had up to that point not purchased from the principal any of the goods 
which the commercial agent was entrusted to promote, despite transactions 
between those persons and the principal in regard to different goods’.  
 

At first glance the decision seems somewhat unfair for the principal who ordinarily would 
have established goodwill and reputation with their existing customers. However the 
reasoning behind the ECJ’s decision is based on the notion that the agent was engaged to 
market a different type of good than that which the customer had previously purchased and 
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that it requires the agent to establish a specific business relationship in this regard. Where 
the two products are substantially different from one another the agent may be considered 
to have developed that specific business relationship however, where the products are 
largely of the same design (except for the brand) it is a less just result for the principal. 
 
Employers should be aware of the broadened definition of ‘new customers’ as they will now 
have an increased burden to indemnify their agents for loss of commission from not only 
‘brand new’ customers but also potentially its existing customers. This is a consideration 
which should be taken into account when drafting the agency agreement. The choice of the 
termination payment in the agreement be it compensatory or indemnification, will largely 
depend on the type of market the agent is operating within. If the agent is unlikely to be 
able to establish new customers the indemnity provision would weigh in favour of the 
principal. Additionally, the indemnity payment is capped under the Regulations in contrast 
to the compensation payment which has no upper limit. 
 
It should be noted that there are exceptions where termination was due to a failure of one 
of the parties to carry out their obligations under the contract.  
 
Territorial Application 
 
The Regulations are only applicable to commercial agents operating in Great Britain. 
However, as the regulations originate from EU law the position will be similar as regards 
activity in other EEA member state.  Where the agent is performing his duties in a non-EEA 
member advice should be sought in relation to any applicable analogous provisions. 
 
Please note, this guide is for information purposes only and does not constitute the 
provision of legal advice. For further information and advice on commercial agency please 
contact a member of the Stronachs’ Employment Team. 
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